Legal and Ethical Implications in Clinical Practice

Commitment
 An important concept related to the location and nature of mental health treatment is the concept of least restrictive alternative. Least restrictive alternative means providing mental health treatment in the least restrictive environment, using the least restrictive treatment. 
Voluntary Commitment

  Nurses are the most familiar with clients who access treatment voluntarily. By consenting to be admitted and treated. 
Emergency Commitment

  Severe mental illness may affect a Clint's cognitive functions so that ge or she refuses treatment for a variety of reasons.
Civil or judicial commitment

A judicial or civil commitment is for a longer time than an emergency commitment. The legal basis for extended detention of an individual for treatment lies in the patens partite power of the state to protect and care for individuals with disabilities and the police power of the state to protect the community form persons who pose a treat. 
Confidentiality
 The protection and privacy of health information are no regulated at the federal level through the Health in insurance portability and Accountability act of 1996 this law guarantees the security and privacy of health information and outlines standards for enforcement.
Nursing implications
Nurse need to be knowledgeable about federal and state privacy regulations, and understand their relevance to information management in the nurse's practice area. The American Nurses Association Code of Ethics also defines the importance of confidentiality of client in formation. At the time of admission to a mental health facility, clients are often requested to sign a Release of in formation document specifying what information may be released, for what purpose. To whom it may be released, and over what period of time .The release of confidential client information even for the best intended purposes is fraught with risk.
Privileged communication

 
Privileged communication is different from confidentiality. It is enacted by statute to designated professionals such as the clergy, attorneys, psychologists, or physicians. Reflecting a major change in direction, several states are now including nurse and other health care professionals under theses conditions.

 Rights of clients

Up until the last quarter of the twentieth century, there was little attention paid to the rights of individuals in mental health facilities. Mental health laws protection client rights are little more than 25 years old. 

 These days, when individuals enter a mental health facility their civil rights usually remain intact. These individual rights are defined and understood unless clearly restricted using due process by certification as lacking capacity or competency. These individuals retain the right to vote, to manage financial matters, to enter into contractual relationships, and to assert the constitutional right to seek the advice of an attorney. Other basic rights usually include the right to send and to receive unopened mail, to wear ones own clothes, to have access to telephone. 
Clients also have a right to be informed regarding potential risks, benefits, and reasonable alternatives before giving consent for any specific therapy, surgery, or treatments, including medication. 

Nursing implications 

 The education of clients regarding their rights is an ongoing advocacy process and a major focus for nurses. Clients diminished mental status and cognitive function at the time of admission when client rights are reviewed may necessitate a variety of educational methods and repetition of the material by nurses as a part of the treatment plan.
Right to treatment 
 In a u.s Supreme court decisions it was ruled that an in dividable cannot be kept in a mental hospital without treatment if he or she is no dangerous and capable of defining and carrying out a plan of self- care in the community. 

Right to refuse treatment 

 In the late 1970s and early 1980s to well- known cases wer litigated in the states of Massachusetts and New Jersey, based on the right to refuse psychotropic medication. In the New Jersey case, Mr. renine was diagnosed with a psychotic disorder at one point and manic depression at another time. There was no unanimous conclusion abut the appropriate medication to be administered. 
Nursing implications 

Nurses practicing in mental health facilities should be aware of the stat and case laws and policies and procedures for that jurisdiction relative to administration of medication to voluntary and involuntary competent clients. 
The reason for the refusal of medication should be carefully analyzed and questioned by nurses: is it because of the clients denial of the illness or symptomatology of the pathologic condition, or is it because of side effects or displeasure with the treatment staff. 
Forensic evaluations

 Individuals who have mental health problems and who are charged with or convicted of crimes fall with the category of forensic mental health services.  In the 1960s and 1970s, exposes of treatment of these individuals were prevalent in the professional journals and newspapers. In many instances persons were sent to institutions for evaluation and remained there for many years without resolution of criminal charges. Procedural due process for many was nonexistent. Many forensic units were isolated and provided inadequate treat mint. These conditions began to change in 1972 with the Landmark decision Jackson v. Indiana. Jackson was mentally challenged and gering and speech impaired he was found incompetent to stand trial. Because of his disabilities. He probably would never become competent to stand trial.

Competency to stand trial

 Competency to stand trial is a very narrow concept. Criteria include the following: Does the individual charged with the crime understand the criminal charges? Is there an understanding of the legal process and the consequences of the legal process that must be evaluated by the mental health professional? If the judge. Prosecuting attorney.  Or defense attorney believes that competency is an issue, a request by the attorney results in a court ordered evaluation asking for the evaluation of the person competency to stand trial.
Criminal Responsibility.

(Insanity Defense)

 
Competency to stand trial relates to the present mental condition of the defendants and their current ability to make a defense in court. The insanity defense relates to the state of mind at the time of the offense. This concept stems from the legal doctrine of  mens rea. For a person to be found guilty. The individual must be able to form intent. If, because of mental illness, intent cannot be formed and the person is possibly responding to hallucinatory voices, there is no guilt involved.
Guilty but Mentally III

Recently several states have adopted a new plea of guilty but mentally ill  (GBMI). The individual is found guilty, but, because of the plea that mental illness caused commission of the crime, is sent to prison and treated for the mental illness. It was thought that fewer people would adopt an insanity defense with the GBMI plea, this has not always proved to be the case; in Michigan the numbers of those pleading this form of the insanity defense increased, although in Georgia the numbers have decreased. 
Nursing Responsibilities in the Criminal Justice System.

In at least one state advanced practice nurses can testify to the issue of competency to stand trial. This should not be undertaken lightly, and special causation should be sought out before testifying on this issue. In most states psychologists with doctoral degrees and psychiatrists testify concerning the insanity defense. 

Malpractice:


Because of the irreversible side effects of some medications given to individuals with mental health problems and the trend of short-term hospitalizations, nurses working in psychiatric settings must be aware of situations the might later lead to a malpractice lawsuits, Negligence the primary basis  for malpractice lawsuits, is a civil dispute between tow or more citizens or a health care facility. A person alleges that a professional omitted or committed an act that a reasonably prudent professional omitted or committed an act that a reasonably prudent professional would not do. The action of the professional causes injury resulting in measurable damages.
Elements of a Malpractice Suit Based on Negligence: 

To bring a suit, the plaintiff must establish that a nurse had a legal duty or relationship to that person to provide a certain standard of care. The second aspect that must be defined in that relationship is a breach of duty. The care is then measured by the reasonably prudent nurse standard: What would anther nurse working in a mental health facility have done in the same situation? Usually expert witnesses are brought in to testify regarding adherence or departure from the standard of care. Some jurisdictions look to a reasonably prudent nurse standard; however, with the development of standards of care by the American Nurses Association and American psychiatric Nurses Association in relationship to psychiatric nursing practice, these guidelines could be adopted in a lawsuit (Statement on  psychiatric Mental Health Nursing Practice, 1994). An act of negligence is never imputed simply because of a poor outcome. 

Documentation. 

 
The information that must be kept in a mental health record is  often regulated by the state or the mental health facility where the nurse is practicing.  

Sexual Misconduct 
In studies that have been conducted with social workers,  psychiatrists, and psychologists, it is estimated that up to 14% of these professionals have had a sexual relationship with a client (Weiner and Wettstein, 1993). There has been no known study of nurses; however, cases for removal of a nursing license for such activity are recorded (Heinecke v. Department of Commerce, 1991). All mental health professions consider such behavior unethical, and in many states this behavior is considered criminal, especially if it is within a few months of the therapeutic relationship . 
Suicide and Homicide 
Malpractice suits and wrongful death actions for homicidal clients' injury to a third party and death from suicide have become prevalent. Some states have ruled that individuals (working in government agencies have sovereign immunity. and can be protected from liability in malpractice situations (POSS v. Department of Human Resources, 1992; Smith. v King,1993). When conducting nursing assessments that include a suicidal component, extreme caution is suggested. For example, when an individual threatens intent of suicide with a defined plan and demonstrates lethality and access to ,the means to commit suicide, timely communication. of this .  information to a mental health provider, followed by appropriate steps to provide client safety, including involuntary commitment, must be taken to escape liability. It is important to communicate with the mental health treatment team when a client  threatens to harm someone. 
ETHICAL ISSUES 
Ethical issues are closely tied to legal implications for nursing care. Ethics is that body of knowledge that explores the moral problems that are raised about specific issues. In nursing practice one should look at the rules, principles, and ethical guidelines that have been developed by the nursing profession to guide conduct (Davis and Aroskar, 1991). 
Autonomy 
The term autonomy refers to having respect for an individual's decision or self-determination about health care issues. This point is especially important with problems such as the right to die and, in mental health, treatment in the least restrictive alternative. When involuntary commitment is necessary, it is difficult for mental health providers to have to 'follow the law rather than what the client currently desires. 

Beneficence 
Individuals  who work in the  health care field have a special duty and responsibility to act in a manner  that is going to benefit and not harm clients. The term beneficence refers to bringing about good (Purtilo. 1993). The goal in mental health treatment is to assist  individuals in returning to a mentally healthy way of life. 
Fidelity 
'The moral imperative of primum no nocere  ("first do no harm") should be paramount in clinical interventions with persons with mental illnesses.
Distributive justice.

Nurses working in a mental health setting may find that it is necessary to become an active advocate for the client with the primary care provider to access mental health care. When there is an annual cap on the amount of money that a managed care organization is allowing for each individual in a health care plan, resistance to treating a person with a serious and persistent mental illness can arise, especially when this person needs a variety of services over a I time. 
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